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ABSTRACT
The purpose of this dissertation is to determine whether and how the re-election prospects
faced by trial court judges in many American states influence criminal justice policy, specifically,
state levels of sentencing and incarceration, as well as the disparity in rates of incarceration for
whites and blacks. Do states where trial court judges must worry about facing reelection tend to
encourage more punitive sentencing decisions? And are levels of incarceration and racial
disparities in the states influenced by the percentage of the public in the states who want more
punitive policies or have more negative racial attitudes? These are clearly important questions
because they speak directly to several normative and empirical issues concerning institutional
design, representation, and equal treatment under the law. In addition to the role that court retention
procedures is found to play, the dissertation will also investigate the influence of a range of other
factors, especially state characteristics, that shape state incarceration rates and racial disparities in
punishment.
To answer these questions, I assemble an original dataset by drawing information from a
variety of sources. Annual state-level incarceration rates, my principal dependent variable, is
drawn from the National Prisoner Statistics (NPS), 1978-2015 data compiled annually by the
Department of Justice. A primary independent variable, judicial retention procedures is derived
from the National Center for State Courts. Population data come from the U.S. Census Bureau.
State public opinion data and original survey experiments will also provide more nuanced evidence
for the linkages between election goals and judicial behavior. Finally, hypotheses are tested with
a variety of methods, including time-series analysis, difference-in-differences estimation,
multilevel regression and post-stratification (MRP), and survey experiments.
A robust literature in political science demonstrates that judges who staff American courts
are not jurisprudential robots. Judges are influenced—whether explicitly or implicitly—by myriad
extra-legal considerations, including their policy preferences, the anticipated behavior of other
actors in the politico-legal system, according to political scientists and other scholars of the courts.
More to the point, if judges are likely to be influenced by political matters regardless of whether
or not they should be, the question becomes one of political accountability. Put another way, if
judges are political actors, to whom should they be politically responsible?
Most scholars in the state courts literature argue that judges are held accountable by the
voters. If voters exercise such a role, jurists must take into account the preferences of the electorate
and respond strategically to those preferences while still attempting to maximize their own
preferences, whether those be policy-related or motivated by jurisprudence. Elections thus provide
political accountability of political actors who frequently behave is a very political way.
Some may argue that one of the factors increasing harsher sentencing and the attendant
problems of mass incarceration is that trial judges are being overly responsive to a punitive public.
As others have pointed out, however, this seems to be a simplistic argument that ignores a variety
of factors that contributed to the problems of mass incarceration, such as mandatory sentencing
and laws passed by legislatures. Moreover, judicial elections provide a potential solution to the
problem of overly harsh sentencing by rogue judges in states (or the federal judiciary) with strong
institutional tenure protections who are unlikely to face consequences for their wayward behavior.
One remedy for such judges is to have them stand for re-election to face consequences for straying
too far. It is even possible for a vocal minority to mobilize against and depose a rogue judge.
The project contributes to research in several fields of study. First, I extend the argument
that judicial elections provide voters with a mechanism for accountability in the important but
often neglected setting of state trial court decision-making. Trial court accountability to public
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opinion is important for government’s response to citizen demands for public safety and fairness.
Prior research on the effects of judicial elections has focused primarily on appellate courts, with
much less systematic research on the “workhorse” of the court system at the state level where
countless decisions are made that influence a substantial portion of the public. This project moves
beyond the study of appellate courts to trial courts, providing a more complete understanding of
judicial accountability in a neglected setting. Second, I contribute to the growing literature that
documents political, partisan, and ideological antecedents of a state’s punitiveness and the fairness
of the criminal justice system. Previous research shows, for example, that electoral considerations
influence criminal justice policy, that incarceration rates are influenced by the party in control of
government, and that the ideology of state government is positively correlated with racial
disparities in incarceration. I extend these findings to study state judiciaries. Third, I contribute to
the fields of public opinion and state politics by demonstrating that elected trial state judges can
improve political representation by being responsive to the policy preferences of the public in the
area of criminal justice policies. Overall, though the central focus of the dissertation, my findings
bear on the perennial controversy between scholars and practitioners promoting judicial
accountability versus independence, respectively.
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CHAPTER 1: INTRODUCTION
Paul Newby: He’s a tough ol’ judge
Respected everywhere…
Paul Newby: Justice, Tough but Fair.
Paul Newby: Criminals best beware…
So, walk the line, or you’ll do hard time.
Criminals best beware.1
Prospectus Overview
This dissertation will investigate the relationship between state judicial elections, criminal
justice policy, race, and public opinion. I propose that the dissertation will be in six chapters, each
building on the previous one. Each proposed chapter will be covered in a section of this prospectus
in the proposed order. Chapter 1 will serve as an introduction to the project. It will motivate the
research and propose the overarching research question. I ground the research in a theoretical
perspective in Chapter 2 and develop several hypotheses. That chapter will also contain a
discussion of the data sources, variables, and research methods used to test the hypotheses.
Chapters 3-5 are the proposed empirical chapters. Each of these three chapters will recap
the relevant theory, list the hypotheses tested in that chapter, and present the results. In this
prospectus, I provide an overview of the chapter and where applicable present preliminary results.
I conclude each of these chapters with a discussion of what work remains to be completed. Chapter
3 investigates the relationship between judicial elections and aggregate sentencing and
incarceration rates. It additionally considers the conditioning effect of ideology on the relationship.
Chapter 4 reports analyses of the impact of judicial elections on racial disparities in incarceration
and the conditioning effect of ideology. Chapter 5 will test empirically two assumptions that
underlie the previous two chapters, namely that voters believe elected judges are better able to
respond to the public’s preferences than are unelected judges and that judicial elections indeed
provide a responsiveness to actual public opinion. Chapter 6 concludes the project with a summary
of the project, the implications of the results, and a direction for future research.
Chapter Overview
Chapter 1 of the dissertation will motivate and introduce the project and will serve two
specific purposes. First, it will establish the dominant characteristics of crime as an issue in
American politics—its salience, its punitive nature (both attitudinally and observationally), and its
inextricable connection to race and racial bias (both explicit and, more often, implicit). Second, I
will extrapolate the role played by courts, judges, and judicial elections in the criminal justice
system. In reviewing the relevant literature, I will argue that previous research has neglected the
primacy of trial courts in the criminal justice system and make a case for the importance of
studying trial courts in addition to appellate courts, which have long been the focus of most
scholarly research. Additionally, I discuss the theoretical and empirical distinction between
elections used to select judges and elections used to retain judges and make a case for using the
latter to investigate criminal justice outcomes. I demonstrate the variation in the retention
mechanism for trial judges across the states.
1

Transcribed from a judicial campaign advertisement, found here:
https://www.youtube.com/watch?v=aVte6i3zNTU
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The Characteristics of Criminal Justice Policies in the U.S.
To begin, I establish the dominant characteristics of crime as an issue in American
politics—its salience, its punitive nature (both attitudinally and observationally), and it inextricable
connection to race and racial bias (both explicit and, more often, implicit). Observers of American
politics over the past few years have witnessed increased calls for criminal justice reform from
both sides of the political aisle (Lazo 2019). Most recently, the Democratic governor of California,
Gavin Newsom, signed an executive order granting a temporary reprieve to the more than 700
death row inmates in that state’s prison system, the largest death row population in the United
States. Moreover, the Republican-controlled federal government during the first two years of the
administration of Donald Trump made criminal justice reform a top priority. In December 2018,
the Republican president signed sweeping criminal justice reform legislation that, among other
changes, reduced the categories of crimes requiring a mandatory minimum sentence and made
integration back into the community more realistic for recently released felons (Rodrigo 2018).
Meanwhile, Republican governors and legislators across the country made criminal justice reform
a reality, often predicated on arguments about the economic costs, rather than the moral costs, of
mass incarceration and capital punishment (Frosch 2019).
Elected legislators and governors enact criminal justice policy. In decades past, states
increased mandatory minimum sentencing for certain offenses and created sentencing guidelines
with huge disparities in sentences for possession of crack versus powder cocaine. Historically,
during the Jim Crow era, many states disenfranchised former inmates, many of whom were Black.
And the federal government has restricted the civil liberties of certain classes of former inmates,
prohibiting the possession of firearms by convicted felons. More recently, however, states have
moved in the opposite direction, passing new legislation that makes transitioning back into society
easier for former inmates by, for example, prohibiting most state agencies from asking job
applicants if they have criminal convictions. Such a move, proponents argue, makes it easier for
former inmates to secure meaningful and gainful employment with the state government. What is
evident from this brief historical sketch and from the recent trends, and the media framing of them,
i.e., “Republicans Leading New Charge to End the Death Penalty” (Frosch 2019, emphasis added),
is that criminal justice policy—just like in most American policy areas—takes place in an
inherently political environment.
The United States has become the world’s incarceration leader. Indeed, the U.S.
incarcerates more of its population than any other nation in the world, including many despotic
regimes. Scholars from across the social sciences, especially criminologists (Costelloe et al. 2009),
sociologists (Johnson 2001), and economists (Park 2017) have investigated the precursors of the
growing incarceration rates in the U.S., but some questions remain unanswered. Some scholars,
both in political science (Moore 2015) and outside the discipline (Johnson 2001; Park 2017) have
devoted particular attention to the role politics plays in the criminal justice system, and to the
political antecedents of incarceration rates (Enns 2014, 2016).
The fact that elite attention is often focused on criminal justice matters is unsurprising when
one considers that crime is perennially a salient issue for American voters (Costelloe et al. 2009).
Indeed, when the economy is doing well, crime is frequently cited in public opinion polls as the
most important issue facing the nation (Levitt 1997). Take, for example, the Views of the
Electorate Research Survey (VOTERS) conducted by the Democracy Fund Voter Study Group in
2016, when the economy had improved from its low point in 2009. In that survey, 92.5 percent of
respondents listed crime as either a “very important” or “somewhat important” issue to them
(Democracy Fund Voter Study Group 2017). Elites in turn capitalize on the mass importance of
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crime and punishment. Petrocik (1996) found that politicians of both political parties devoted
nearly a quarter of their campaign messaging to matters of crime and justice, so it seems that
candidates and officeholders understand the salience of crime to their constituencies (see also Enns
2014; Petrocik et al. 2003). As Peffley and Hurwitz (2010) put it, elected officials generally are
“unusually cognizant of, and responsive to citizens’ attitudes toward crime.”
The Connection between Race and Criminal Justice Policies
Criminal justice in the U.S. is also highly racialized, meaning that the policy domain is
often viewed through a racial lens. Criminal justice and race are inextricably linked. Racial
minorities in the United States, especially Black Americans, bear the brunt of the criminal justice
system. Race is a significant factor in criminal sentencing. For example, Steffensmeier et al. (1998)
conclude that Black defendants receive sentences that are 10 percent longer than White defendants,
even after controlling for the nature of the offense. The result is especially prevalent among
younger Black men. What is more, the effect of being Black is roughly equivalent to the effect of
committing a more serious offense or having a lengthier criminal record. Moreover, scholars have
documented that race matters in the receipt of a death sentence (Gross and Mauro 1984; Williams
and Holcomb 2001), that minorities receive stiffer sentences than Whites for similar offenses
(Everett and Wojkiewicz 2002), and that Blacks are sentenced to longer periods of incarceration
than Whites for committing similar crimes under the similar circumstances (Mustard 2001; The
Sentencing Project 2013). These disparities at the sentencing phase are translated into greater racial
disparities in state prison populations. Blacks make up a disproportionate share of state prison
populations (The Sentencing Project 2017; Yates 1997; Yates and Fording 2005). Early
scholarship focused on systemic differences in patterns of criminal behavior to explain racial
disparities in incarceration (see, e.g., Austin and Allen 2000). In other words, incarceration
disparity was studied as a function of who commits and re-commits crimes, not of a systemic
injustice against people of color (Spohn 2009). Only more recently have researchers started to
investigate political explanations for racial disparities (Keen and Jacobs 2009; Yates and Fording
2005).
The connection between public opinion and racial disparities in incarceration rates in the
states is admittedly not as clear-cut as the link between mass punitiveness and incarceration.
However, several reasonable inferences provide a logical path from mass attitudes to racially
disparate criminal punishment in the states. The path begins with a simple cognitive bias.
Psychologists have, since at least the 1940s, meticulously documented a tendency for many
Americans to associate Blacks with criminal behavior. Allport and Postman (1947) demonstrated,
for example, that people were more likely to recall who was holding a razor in an attack if the
perpetrator was Black. More recent evidence demonstrates that the association is likely implicit
and unconscious rather than an active bias (Correll et al. 2002; Eberhardt et al. 2004). The implicit
nature of the Black-criminality link is important to note because it speaks to the nature of human
reasoning rather than to elite reasoning. If the mass public unknowingly makes a connection
between Black faces and criminal or violent behavior, this attitude is likely to play a role in their
political reasoning, especially as it relates to making a vote choice that has been primed to think
about crime and punishment as a key issue of a campaign. The link is completed when elites who,
as humans, hold the same implicit bias enact policies—whether legislatively, through executive
action, or judicially—that disproportionately affect racial minorities.
While psychologists have long documented the impact of implicit racial biases, especially
in connecting Blacks with criminality and violence, political scientists report that racial attitudes
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and stereotypes also play a more explicit role in shaping mass political judgements and behavior,
especially by Whites, and even in “race-neutral policy” domains (Gilens 1998). For example,
Gilens (1998) concludes that the perception of Blacks as lazy is the strongest predictor of
opposition to welfare spending, even controlling for other factors that should reduce support for
welfare spending, including economic self-interest, attitudes about individualism, party
identification, and ideology. Explicit racial stereotypes also play a role in Whites’ preferences on
criminal control (Peffley and Hurwitz 1998; Peffley et al. 2017). Peffley and Hurwitz (1998), for
example, note that when Whites are exposed to information about Black suspects that reinforce a
negative stereotype, they are more likely to support invasive police searches against the Black
suspects.
While these explicit attitudes and stereotypes are at play in the mass public, judges are
highly unlikely to be so explicit in making this association, at least not in the contemporary
jurisprudential environment. Elites, including judges, are strategic actors (Epstein and Knight
1998), and such explicit bias by a judge is likely to run her afoul of judicial ethics, jeopardizing
her position on the bench. Thus, while explicit bias is evident in the mass public, it is unlikely as
problematic in the judiciary (Spohn 2009), so the focus of this project is on the implicit biases.
In addition, state executives and legislators are certainly responsive to public opinion
(Erikson et al. 1993), especially in the area of crime and punishment (Kubik and Moran 2003;
Peffley and Hurwitz 2010). Although the executive and legislative branches are responsible for
policymaking in the criminal justice arena, including passing legislation that directly impacts
incarceration, governors and legislators do not sentence convicted defendants, thus their
contribution to prison populations and racial disparities in incarceration are only indirect. A more
plausible explanation for the translation of public opinion and implicit racial bias into higher
incarceration rates and racial disparities in prison populations in the states is that trial court judges
are responsible. Indeed, Hall and Windett (2015) demonstrate that judges exert influence over a
state’s incarceration rate. This representation of public opinion resulting in higher incarceration
rates and racial disparities is most likely accomplished through judicial elections.
The Role of Judicial Elections in Shaping Criminal Justice Outcomes in the States
Federal judges, including Supreme Court Justices, are appointed by the president and are
only permitted to serve following their confirmation by the Senate, after which they serve for life.
However, elite control over the judiciary followed by life tenure is not the case in the states. States
exhibit a wide variety in the mechanisms by which they select and ultimately retain judges,
including trial court judges. The most common mechanisms for selection are contested partisan
elections, contested non-partisan elections, elite appointment, and elite appointment following a
commission nomination. Very few states have life tenure for judges, and the methods by which
they are retained varies from state to state. State jurists can be retained by either of the previously
mentioned types of contested elections, by an uncontested retention election, or through a system
of elite retention. In all, 38 states hold one of the three types of elections for trial court judges
(National Center for State Courts 2018).
Judicial elections are a longstanding institution in the states, but they have not existed
without controversy (see Goelzhauser 2016, Chapter 2 for an historical recounting of the reform
movement). Elections for state judges came to prominence in the decades preceding the American
Civil War, and most state judicial elections at that time were partisan affairs. Growing concerns
about a politicized bench served as an impetus for change in the early 20th century. Judicial
reformers, especially the Progressive Movement and the American Bar Association, began to
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advocate for the dispatch of judicial elections or, at the very least, a change from partisan elections
to non-partisan contests. For a time, the reform movement was successful, but recent reform efforts
have failed.
The central debate about judicial elections pitted accountability claimed by election
proponents against the independence preached by reformers. That debate continues today with
scholars from across disciplinary boundaries weighing in on the prudence of electing judges, often
putting scientific evidence in opposition to normative arguments. The bulk of modern scholarship
in opposition to judicial elections continues to come from the legal community (see, for example,
Carlton 2003; Fitzpatrick 2018; Friedman 2009; Geyh 2003; Kowal 2016; Pozen 2008; Sample et
al. 2007). Most of the arguments made by legal scholars against the practice of electing judges are
made on normative, idealized terms rather than based on empirical, scientific evidence (see Hall
2001 for a similar criticism). Indeed, much research from political science and other empirical
disciplines rejects the claims of reformers. Reformers argue that elite appointments and nonpartisan elections grant judges, representing the countermajoritarian institution of the courts, a
measure of independence, freedom from political pressures and the whims of voters. However,
research shows that non-partisan elections do not strip politicization from the judicial selection
process (Hall 2001) and that elite appointments do not free judges from political pressure (Blake
2018). Reformers contend that appointment produces judges of better temperament and more
merit, but research shows that that no substantive differences exist in the qualifications of
appointed versus elected judges (Canon 1972; Goelzhauser 2016).
Reformers further argue that judicial elections do not even provide an accountability
mechanism for the public, as advocates claim (Baum 1983; Flemming 1998; Gambitta et al. 1981;
Hall 1984; Mather 1998; Oakley 2009). However, scholarship shows that elections indeed do
provide citizens with meaningful accountability (Bonneau 2007; Hall 2001; Hall and Bonneau
2006). A healthy literature on the policy outcomes associated with judicial elections provides
support for the accountability hypothesis. For example, Canes-Wrone, et al. (2014) study the effect
of varying judicial selection institutions on the upholding of death penalty cases at the appellate
level. In their investigation of state courts of last resort, they find that judges selected via nonpartisan elections upheld the capital sentence more frequently than judges selected under other
institutional arrangements, echoing previous findings from Brace and Hall (1995). Park (2017)
investigates racial disparity in sentencing using the unique (and methodologically advantageous)
arrangement in Kansas. Trial courts in Kansas are arranged in 31 judicial districts; judges in 14 of
the districts are selected via partisan elections while in the other 17 judicial districts, judges are
appointed. Park’s results indicate that judges selected by the electorate tend to be more punitive
toward Black defendants in time periods closer to an election than are judges in the 17 appointed
districts. These results provide strong evidence indicating that judges are considerate of electoral
concerns, a hallmark of accountability, especially on criminal justice matters.
The Importance of Trial Courts
In much of the extant literature on judicial elections, scholars tend to place their focus on
the appellate court systems. This is especially true of scholars who investigate policy-related
outcomes, such as abortion law (Canes-Wrone et al. 2012), or the upholding of capital sentences
in criminal cases (Brace and Boyea 2008; Brace and Hall 1995; Canes-Wrone et al. 2014). This
perspective on the role of state appellate courts has contributed greatly to our understanding of the
American judicial system, but it lacks a critical perspective on the role of trial courts within that
system. The study of trial courts is critical beyond simply filling a void in the literature. The current
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study investigates the role of trial courts, rather than appeals courts, for four important reasons.
First, trial courts are the venue in which sentencing decisions are made. Trial judges (and
sometimes juries) sentence convicted defendants, often handing down time in the state’s carceral
system, which has become the largest per capita prison system in the world. For this primary
reason, trial courts are the appropriate level of analysis for studying incarceration rates and the
resulting racial disparities as outcomes.
Second, state trial courts are the workhorses of the American judicial system. State trial
courts handled 99.2 percent of the caseload in American courts in 2015, a caseload of 86.2 million
cases, while state appellate courts saw only a fraction of that number, with a caseload of 260,000
cases (Schauffler et al. 2016). That same year, the entire federal courts system handled a total
caseload of only 418,379 ("Federal Judicial Caseload Statistics" 2015). Third, state trial courts are
the most local venue in the American courts system. As a result of their hyperlocal position, state
trial judges are likely, a priori, the most electorally vulnerable and thus most likely to take serious
the threat of electoral defeat resulting from a public perception of unfavorable behavior on the
bench.
Finally, trial courts serve as a “farm system,” to use a sports analogy, for the higher courts.
More formally stated, judges of state trial courts often seek and win seats on the appellate courts
in their state. The literature on progressive ambition is directly relevant here (Maestas et al. 2006;
but see, especially, Jensen and Martinek 2009). Indeed, ambition appears to pay off for trial judges.
Hall and Bonneau (2006) demonstrate that trial court experience signals to voters the credibility
and quality of a state supreme court candidate, even holding constant other factors. Voters, in
response to this signal of credibility, reward supreme court candidates with trial court experience
with higher average vote shares. Because trial judges interested in moving up the ranks of the state
judiciary are likely to be successful in doing so, studying trial courts is especially important.
Courts, Judges, and Criminal Justice
Crime and punishment is a salient political and highly racialized issue. Since criminal
punishment is an action of trial courts, judges who must face the voters in the future are likely to
consider the punitive and racial attitudes of the mass public. Indeed, judicial candidates have
demonstrated a penchant for campaigning as being tough on crime as the quote at the head of this
introduction indicates. The quote is from a campaign television advertisement for a judicial
candidate in North Carolina. The Newby campaign clearly believed that his record as “a tough ol’
judge,” presumably meaning that he was very punitive in his sentencing, would resonate with the
voters of the Tar Heel State and serve well his re-election prospects. The message was effective
with Newby winning reelection in 2012, when that ad aired, with 52 percent of the vote.2
Moreover, criminal punishment is an outcome of the justice system that is directly attributable to
judicial behavior. Trial court judges are responsible for either directly sentencing convicted
defendants or for implementing jury recommendations for sentencing. Indeed, judges in most
instances are permitted to deviate from jury recommendations if they believe the recommendation
is too lenient or too punitive. Studying outcomes directly related to judicial behavior is a common
theme in the law and courts literature (Brace and Hall 1995; Caldarone et al. 2009; Canes-Wrone
et al. 2014; Canes-Wrone et al. 2012; Nelson 2014; Park 2017).
However, being tough on crime generally does not inherently lead to the conclusion that
judges will be harsher on Black defendants than they are on White defendants. However, the
2

https://ballotpedia.org/Paul_Martin_Newby
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literature contends, and we know empirically, that they are. Previous scholarship has established
that Black defendants receive, on average, longer sentences than Whites convicted of similar
crimes (Everett and Wojkiewicz 2002; Mustard 2001), a relationship that is surely more
conditional than universal (see, for example, Walker et al. 2012). Furthermore, Abrams et al.
(2010) find that judges do indeed exhibit racial preferential treatment in sentencing.
But does that mean elected judges will necessarily hand down longer sentences to Blacks?
Two streams of literature indicate this may be the case. First, social psychology has accumulated
a wealth of evidence demonstrating that most people implicitly associate Blacks with criminality
(see, e.g., Eberhardt et al. 2004 for a lengthy discussion of the literature on this association), a bias
to which Blacks are not immune (Correll et al. 2002). Importantly, Rachlinski et al. (2009)
demonstrate that trial judges are not exempt from this bias. Second, a recent study by Park (2017)
found that trial judges in Kansas who are running for re-election exhibit racially differential
punishment, sentencing Black offenders to incarceration at higher rates than White offenders, in
time periods nearer to filing deadlines and general election dates. By handing down longer
sentences to minority defendants, elected judges are responding not only to their own implicit bias
but also in many cases clear signals from the public that it wants the justice system to adopt a more
punitive approach to sentencing convicted criminals (Enns 2014, 2016), especially Black criminals
(Park 2017). It follows that if Black defendants receive longer sentences from elected judges, and
more frequent sentences to incarceration, than Whites, the long-term repercussion of that disparity
will be that Black inmates comprise a larger proportion of the incarcerated population than White
inmates.
Judicial Retention Mechanisms
The foregoing discussion of judicial elections points to a link between public opinion and
judicial behavior, but I have not yet made the important distinction between selection and retention
mechanisms, which can differ within states (Goelzhauser 2018). Such difference is most obvious
in the so-called Missouri Plan states. Judges in these states are seated on the bench initially by
appointment by the governor. After their initial appointment, judges serve a probationary period
on the bench before they face an uncontested retention election to continue their service. Thus, the
selection mechanism (appointment) differs from the retention mechanism (election). This
institutional difference is also important theoretically. Some outcomes of interest can be
theoretically linked to initial selection. For example, studying diversity on the bench is relevant to
selection mechanisms (Canon 1972; Glick and Emmert 1987; Goelzhauser 2016). Other outcomes,
such as how a judge rules on a given topic (e.g., abortion), are more appropriately connected to
the method by which the judge is retained, since theoretically she should look forward in time to
being retained and adapt her behavior in a way that increases the probability of keeping her seat
on the bench (Canes-Wrone et al. 2012; Gray 2017).
Judicial electoral institutions vary both typologically and geographically. When focusing
on retention elections, three main types exist. First, some states hold partisan elections for retaining
jurists. Under this arrangement, judges seeking re-election and their competitors are formally
affiliated with a political party, and the candidate’s party affiliation is listed on the ballot. As of
2015, seven states hold partisan contests for trial court judges. The second type of judicial elections
are non-partisan ones. In such states, judicial candidates are proscribed by law from campaigning
as a member of a political party, and their partisan affiliation is omitted from the ballot. Twenty
states, as of 2015, hold non-partisan elections to retain trial court judges. Finally, as of 2015, eight
states hold retention elections to retain trial judges. Under this system, judges who have served a
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term on the bench face voters via a ballot that asks simply whether the judge should be retained.
Voters answer a yes-no question, and the judge does not face competition. Because this project
investigates the role of retention rather than selection of judges, technically all three types are
retention elections. Thus, for purposes of clarity, I employ the term “uncontested retention
elections” to distinguish the nominal retention election. Any use of the phrase “retention election”
will mean any type of electoral system for retaining judges. In sum, 35 states use one of the three
types of retention election. Figure 1 displays the type of retention system in place for each state in
2015.
Figure 1: Judicial Retention Mechanism by State, Trial Court Level, 2015

As shown in Figure 1, there is fairly wide geographic variation in retention mechanisms.
Non-partisan elections (shaded blue) enjoy the widest geographic variation, owing to the success
of the judicial reform and Progressive movements. With the exception of Alaska, uncontested
retention elections (shaded purple) are largely concentrated in the Mountain West and Midwest
regions. Partisan elections (shaded red) are somewhat geographically dispersed throughout the
South and Northeast, but have waned in representation amongst the states. Indeed, since 1978, four
states (Arkansas, Georgia, Mississippi, and North Carolina) have changed their electoral systems
from partisan to non-partisan contests. Two other states have also changed their electoral systems
since 1978: New Mexico changed from partisan elections to uncontested retention elections, while
Utah changed from non-partisan elections to uncontested retention elections. States without
elections (shaded gray) are concentrated on the Atlantic coast with the exception of Hawaii.
Geographic variation is not solely cross-state, however. Four states (shaded green) have intrastate
variation with some counties or judicial districts electing judges while other jurisdictions appoint
them.3
3

It should also be noted that two states—Ohio and Michigan—offer a different source of variation.
In those states, nominating contests—primary elections and conventions, respectively—are
partisan affairs while the general elections are non-partisan (Nelson et al. 2013). While this
8

Given the substantial variation in the institutional rules, the states provide an excellent
opportunity to evaluate the impact of judicial elections on public policy. I consider the effect of
the various types of elections on criminal justice outcomes. Specifically, I investigate how judicial
elections, when compared to the absence of judicial elections and when compared across types,
affect aggregate sentencing rates, incarceration rates, and racial disparity in incarceration rates in
the states. I also investigate the influence of public opinion on these outcomes as well as whether
and how the influence of public opinion differs across institutional designs.
The rest of this prospectus proceeds as follows. In the next section, I detail the theoretical
perspective that provides the foundation for my analyses and propose several hypotheses. I also
discuss the sources of data and the methodological approaches I use in the dissertation. I then
discuss each empirical chapter in turn. In these discussions, I specify which hypotheses are tested
in that chapter and provide preliminary results. I conclude with a summary of the project, its
implications, and the need for future work.

distinction might create some theoretical (Rock and Baum 2010) or methodological (Nelson et al.
2013) concerns, I will take those considerations up in due course. For the purposes of the present
discussion on variation, the distinction is trivial but worthy of note.
9

CHAPTER 2: THEORY, DATA & METHODS
Chapter Overview
This chapter will provide much of the theoretical foundation for the project and propose
several testable hypotheses. I first discuss the salience of crime and punishment in American
politics and how the punitive attitudes of the public are translated into policy and criminal justice
outcomes, hypothesizing that judicial elections provide a mechanism for such a translation. I then
build upon this theory to incorporate a discussion of implicit racial bias and hypothesize that it
should produce racial disparities in state incarceration rates. In each of these sections, I extrapolate
a theory that provides for a conditioning effect of a state’s dominant political ideology. I then
theorize about why judicial elections translate public opinion into criminal justice outcomes,
arguing that judges are directly responsive to the attitudes of the public that elects them to the
bench.
Following the theory and hypotheses section, I describe the data used. My primary dataset
has not been previously used in political science, so I will take care to adequately introduce it to
the discipline. I also provide a discussion on supplemental data sources as well as the variables
used to conduct my analyses. I finish this section with a discussion of the research methods used
to test my hypotheses.
Theory & Hypotheses
Crime is a salient issue in American politics (Costelloe et al. 2009). Indeed, when the
economy is doing well, crime is frequently cited in public opinion polls as the most important issue
facing the nation (Levitt 1997). Cummins (2009) has demonstrated that state crime rates are an
important factor in gubernatorial races, arguing that state levels of crime are more salient to state
elections than is the national crime rate. Take, for example, the Views of the Electorate Research
Survey (VOTERS) conducted by the Democracy Fund Voter Study Group in 2016, when the
economy was vastly improved from its low point in 2009. In that survey, 92.5 percent of
respondents listed crime as either a “very important” or “somewhat important” issue to them
(Democracy Fund Voter Study Group 2017). The political importance of crime is also evidenced
by the findings of Petrocik (1996) that politicians of both political parties devote nearly a quarter
of their campaign messaging to matters of crime and justice, so it seems that candidates and
officeholders understand the salience of crime to their constituencies (see also Petrocik et al.
2003).4 As Peffley and Hurwitz (2010) put it, elected officials generally are “unusually cognizant
of, and responsive to citizens’ attitudes toward crime” (11).
While Americans’ policy attitudes on crime are likely multidimensional, depending on the
policy and how it is framed, a major dimension is defined by the level of support for more punitive
4

During the Clinton years, Democrats reduced the substantial advantage Republicans had on the
issue of crime (Sides 2006), but they did so primarily at the symbolic level and less so at the policy
level. According to Holian (2004), Democrats closed in on Republican credibility by (1) accepting
the importance of capital punishment, thus “gaining credibility to enter the public debate regarding
crime” (101), and (2) arguing that, in addition to increasing punishment and cops on the street,
there was more to handling crime than just punishment. Indeed, Holian’s finding is that even
during a period when Democrats were more credible on the issue of crime, they accomplished this
more by a change in rhetoric than a dramatic change in policies. Again, they largely dropped their
opposition to the death penalty and emphasized prevention over punishment in a “yes, but” strategy
(101).
10

approaches to handling crime. On the one end of the spectrum, people prefer the justice system to
provide incarcerated citizens with rehabilitative services, such as education and workforce
training, to permit successful reentry into society and reduce recidivism. On the opposite end of
the spectrum, citizens prefer a more punitive approach to crime, supporting longer prison sentences
and the use of capital punishment as a means to either deter crime or provide just deserts for
offenders. Most Americans fall closer to the punitive end of this dimension (Enns 2014, 2016;
Johnson 2001; Schaefer and Uggen 2016), especially when media attention is focused on crime
stories, especially high profile ones, increasing public attentiveness (Tonry 2004).
Retention & Incarceration
Such punitive attitudes are often translated into public policy through the actions of
government. For example, incarceration rates are thermostatically responsive to the punitive
attitudes of the public (Enns 2014, 2016; Jennings et al. 2017). As the average preferences of the
public become more (less) punitive, the incarceration rate at the federal and state levels increases
(decreases), although there is a long lag in incarceration rates falling due to longer sentences from
earlier, more punitive periods. Although the executive and legislative branches are responsible for
policymaking in the criminal justice arena, their role in shaping incarceration rates is indirect since
they do not sentence defendants. A more plausible explanation is that trial courts are the institution
through which the public’s opinion is translated into rising or falling incarceration rates. Indeed,
Hall and Windett (2015) demonstrate that appellate judges exert influence over a state’s
incarceration rate.
Judges in some states come to hold their seat on the bench via direct election by the people.
It is long-since established that the primary goal of elected officials is to win re-election (Mayhew
1974). A reasonable assumption is that this goal also concerns judges seeking re-election. This
assumption is supported by Gordon and Huber (2007) and Park (2017), who find that judges in
Kansas who must compete for re-election are more punitive than those who do not, especially as
elections and filing deadlines draw nigh. Similar results were uncovered by Brace and Hall (1995)
and Canes-Wrone et al. (2014), who demonstrate that elected state supreme court justices uphold
capital sentencing decisions more frequently than justices who are appointed, and those judges do
so in direct response to the majority public opinion on the death penalty in their states (see also,
Kritzer 2016; Nelson 2014). Thus, judicial candidates who must convince the public to vote for
them must also demonstrate to the public that they are listening, and responding, to the preferences
of the voters.
Thus, I propose the
Elections Sentencing Hypothesis: States where trial court judges are retained via
election will sentence more people to prison in a given year than states without judicial
re-election.
and the
Elections Incarceration Rate Hypothesis: States where trial court judges are retained
via election will have higher incarceration rates in a given year than states without
judicial re-election.
However, not all elections are alike. This project distinguishes between the three types of
judicial elections in the states: partisan, non-partisan, and uncontested retention. Canes-Wrone et
al. (2014, 25) claim that “the literature is inconclusive about which judicial selection system
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creates the greatest plebiscitary pressure.” However, judicial scholars repeatedly demonstrate that
judges selected via non-partisan elections are more responsive to electoral pressure than partisan
judges. For example, Canes-Wrone et al. (2014) demonstrate that state supreme court justices
elected via non-partisan elections uphold death-penalty cases more frequently than do justices who
are selected via other institutions, including via partisan elections. These researchers demonstrate
that judges selected via a non-partisan ballot uphold capital sentences more readily in response to
majority public opinion on capital punishment. Moreover, previous research demonstrates that
jurists selected in non-partisan contests are more responsive to public opinion on other policy
areas, especially when the policy area is publicly salient (Choi et al. 2010), as the issue of crime
normally is. For example, Caldarone et al. (2009) demonstrate that over a nearly 30-year period
(1980-2006), state supreme court justices selected via non-partisan ballots were more responsive
to public opinion on abortion decisions than judges selected via other institutional arrangements
(see also Canes-Wrone et al. 2012; Crawford 2018). Recent scholarship clearly documents a strong
relationship between non-partisan elections and policy outcomes on salient issues. Moreover,
research outside the realm of judicial politics indicates that elites selected via non-partisan
elections are highly responsive to public opinion. For example, Wahlke et al. (1962) argue that
traditionally non-partisan legislators in California were highly responsive to district clientele, as
were Tennessee state representatives, who were from non-competitive political structures. This is
in contrast to legislators from states with competitive partisan environments. Thus, I offer the
Non-Partisan Elections Sentencing Hypothesis: States with judges re-elected in nonpartisan elections will sentence more people to prison in a given year than states with
partisan judicial re-elections.
and the
Non-Partisan Elections Incarceration Rate Hypothesis: States with judges re-elected
in non-partisan elections will sentence more people to prison in a given year than states
with partisan judicial re-elections.
Retention and Racial Disparities in State Incarceration Rates
Being tough on crime generally does not inherently lead to the conclusion that judges will
be harsher on Black defendants than they are on White defendants. However, the literature
contends, and we know empirically, that they are. Racial minorities in the United States, especially
Black Americans, bear the brunt of the criminal justice system. More Blacks in the U.S. are
sentenced to longer periods of incarceration than Whites for committing similar crimes under the
similar circumstances (Mustard 2001; The Sentencing Project 2013), and Blacks make up a
disproportionate share of state prison populations (The Sentencing Project 2017; Yates 1997;
Yates and Fording 2005).
While crime has long been a salient issue in American elections and public policy, the role
played by racial resentment in the electoral behavior and policy preferences of White Americans
has increased in recent years (Enders and Scott 2019). What is more, the two—crime and race—
are inextricably linked. But does that mean elected judges will necessarily hand down longer
sentences to Blacks? Two streams of literature indicate this may be the case. First, social
psychology has accumulated a wealth of evidence demonstrating that most people implicitly
associate Blacks with criminality (see, e.g., Eberhardt et al. 2004 for a lengthy discussion of the
literature on this association), a bias to which Blacks are not immune (Correll et al. 2002).
Importantly, Rachlinski et al. (2009) demonstrate that trial judges are not exempt from this bias.
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Second, a recent study by Park (2017) found that trial judges in Kansas who are running for reelection exhibit racially differential punishment, sentencing Black offenders to incarceration at
higher rates than White offenders, in time periods nearer to filing deadlines and general election
dates. By handing down longer sentences to minority defendants, elected judges are responding
not only to their own implicit bias but also in many cases clear signals from the public that it wants
the justice system to adopt a more punitive approach to sentencing convicted criminals (Enns 2014,
2016), especially Black criminals (Park 2017).
Judges are not alone, however, in making sentencing decisions. Two other actors in the
courtroom play non-trivial roles in sentencing that impact judicial behavior. First, prosecutors
make several important decisions in the course of a case from the decision to pursue or dismiss
charges to making pre-trial plea agreements with defendants and their lawyers. These decisions
certainly reduce judicial discretion (Spohn 2009, 66). However, whether or not prosecutorial
decisions are made on the basis of race is a matter of dispute in the literature (Walker et al. 2012,
219), and much of the recent literature points to null effects. For example, Franklin (2010) finds
that race had little to no impact on the decision of prosecutors to drop charges in nearly 5,000 state
felony drug cases. However, prosecutors cannot completely bind the judge’s hands on sentencing
cases that have charges filed. Judges have the power to reject plea agreements, for example, if they
do not like the sentencing terms of the agreement.
Second, juries also play a role. Juries may decide to convict a defendant of a lesser charge
that carries a lighter sentence, thus limiting the discretion of the judge, or in several states jurors
are permitted make sentencing determinations (Spohn 2009, 69). Still yet, in those states where
sentencing power is delegated to the jury, judges have the power to “set aside the jury’s sentence,
at least under some circumstances, and occasionally may set the sentence where the jury fails to
agree” (Lillquist 2004).
While other actors may limit the discretion of judges, the black robe and gavel still confer
great, and often ultimate, authority on sentencing decisions. It follows that if Black defendants
receive longer sentences from elected judges, and more frequent sentences to incarceration, than
Whites, the long-term repercussion of that disparity will be that Black inmates comprise a larger
proportion of the incarcerated population than White inmates. Thus, I propose the
Elections Racial Disparity Hypothesis: States with elections for retaining trial judges
will have higher Black-to-White incarceration disparities than states without such
elections.
and the
Non-Partisan Elections Racial Disparity Hypothesis: States where trial judges reelected in non-partisan elections will have higher Black-to-White incarceration
disparities than states with partisan judicial elections.
State Ideology, Judicial Elections, and Criminal Punishment
The foregoing theoretical setup pointing to non-partisan elections motivating judges to be
more responsive to public opinion overlooks a common motivator in American politics: The role
of party. Party identification is a common heuristic for American voters (Bartels 2000; Campbell
et al. 1960; Lewis-Beck et al. 2008). Thus, while non-partisan elections should increase judicial
punitiveness, the impact of partisan elections is likely to depend on the state’s ideology. In other
words, at least in the modern era, where the Republican Party is aligned with conservatism and the
Democratic Party with liberal policies, judges in liberal states with partisan elections should be
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more punitive than judges in liberal states without judicial elections, and as the conservatism of a
state increases, so also should its punitiveness, compared to equally conservative states without
judicial elections.
Conservatives tend to prefer more punitive approaches to dealing with crime and are less
sensitive to arguments promoting racial justice, while liberals prefer policy responses to crime that
focus more on anti-poverty preventative policies, rehabilitation, and racial equality (Petrocik et al.
2003; Yates and Fording 2005). Therefore, ideology and retention methods likely interact to
produce differential results. Put more concretely, partisan elections in liberal states provide liberal
voters a clear cue about the partisanship of an incumbent judicial candidate, giving voters the
opportunity to vote for a candidate with more liberal views, i.e., one who will be less punitive and
more racially equitable. Thus, I propose the following hypotheses:
Ideology Interaction Sentencing Hypothesis: More liberal (conservative) states with
trial judges retained in partisan elections will admit fewer (more) new prisoners in a
given year than liberal (conservative) states without judicial elections, all else equal.
and the
Ideology Interaction Incarceration Rate Hypothesis: More liberal (conservative) states
with trial judges re-elected in partisan elections will have lower (higher) incarceration
rates than liberal (conservative) states without judicial elections.
and the
Ideology Interaction Racial Disparity Hypothesis: More liberal (conservative) states
with trial judges re-elected in partisan elections will have lower (higher) racial
disparities (e.g., Black-to-White ratio) in incarceration than liberal (conservative) states
without judicial elections.
Responsiveness to Public Opinion
The foregoing hypotheses rest on two reasonable and theoretically justifiable assumptions
that I will put to an explicit empirical test in Chapter 5. First, I have assumed that voters believe
elected judges will provide better policy representation than unelected judges. In other words, the
public should believe elected judges are more responsive to its preferences regarding criminal
justice, punishment, and race than unelected judges. This assumption is reasonable, given the
existing research on state courts discussed earlier. Alternatively, however, one might question this
assumption based on research on the U.S. Supreme Court that demonstrates that unelected justices
are also directly responsive to shifts in public opinion (Flemming and Wood 1997). Therefore, I
will test the assumption that the public’s preferences for harsher criminal punishment and racial
attribution are better represented by elected, rather than appointed, judges. Specifically, I propose
the following hypothesis:
Public Perceptions Hypothesis: Survey respondents experimentally exposed to a
condition in which a fictitious judicial candidate is elected will be more likely to believe
the judge will be responsive to the respondent’s preferences about criminal justice than
respondents exposed to an appointment condition.
Second, I have also assumed that because elections provide a strong motivation for judges
to be responsive to public opinion, elected judges will be more responsive to public opinion.
Following work by Enns (2016) and Lax and Phillips (2012) demonstrating that criminal justice
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policy is responsive to public opinion, I test the following hypotheses using state public opinion
and incarceration data:
Public Punitiveness Hypothesis: States where survey respondents express greater
support for more punitive anti-crime policies will have higher levels of incarceration
than states where citizens express less support for punitive policies.
and the
Electoral Responsiveness Incarceration Rate Hypothesis: Punitive attitudes will be
more closely associated with incarceration rates in states where trial court judges face
re-election than in states where they do not.
and the
Public Racial Punitiveness Hypothesis: States where survey respondents express both
greater levels of punitiveness and higher levels of racial prejudice,5 operationalized as
a multiplicative term, will have higher racial disparities in incarceration rates.
and the
Electoral Responsiveness Racial Disparity Hypothesis: The above hypothesis is more
likely to be supported in states where trial court judges are re-elected than in states
where they are not.
Data & Measures
I use data from several sources to test the above hypotheses. The primary dataset is the
“National Prisoner Statistics, 1978-2015” (NPS) dataset compiled annually by the U.S.
Department of Justice: Office of Justice Programs, Bureau of Justice Statistics (National Prisoner
Statistics 2017). The dataset has been widely used in disciplines such as public health, sociology,
and criminology, but has not been used in political science or the judicial politics literature. The
dataset contains variables measuring state prison populations for every state over a 38-year period.
From this dataset, I construct three dependent variables, all of which are continuous variables:
• New Admits: This variable is used to capture aggregate sentencing rates. The dataset
contains a number of variables measuring the number of new prisoners in a state-year. I
employ the variable measuring the number of new judicial admissions because it captures
action that is directly attributed to a judicial act (as opposed to new admissions for, e.g.,
probation violation).
• State Incarceration Rate: This is the total population of a state’s prison system in a given
year. To standardize the variable in a manner consistent with the literature, the prison
population is divided by the state population in 100,000. The incarceration rate results from
judicial behavior in sentencing and is thermostatically responsive to public opinion,
making it an appropriate measure to capture a state’s punitiveness that can be attributed to
judicial decisions.
• Black:White Disparity: This variable captures the ratio of Black inmates in a state’s prison
system to the number of White inmates. Consistent with the literature, this variable is also
standardized by population. The Black prison population is divided by the state’s Black
population in 100,000. This quotient is then divided by the quotient of a similarly
calculated White prison population. The variable is then operationalized as the resulting
quotient, i.e.,

5

Or negative racial stereotypes, depending on data availability.
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Black:White Disparity =

(Black Prison Population / State Black Population 100,000)
(White Prison Population / State White Population 100,000)

[1]

When necessary, I log the variable to correct for skew in the distribution.
The primary independent variable is Retention Method. The variable is a categorical
variable in which states where trial court judges do not face election to retain their seat on the
bench are coded 0, states with uncontested retention elections are coded 1, non-partisan elections
are coded 2, and partisan elections are coded 3. Data for the Retention Method comes from the
National Center for State Courts (2017). During the time-series, six states changed the mechanism
by which trial court judges were retained, and since the unit of observation is the state-year, these
changes are captured in the dataset. To test the Non-Partisan hypotheses above, a variation of this
variable is constructed with partisan election states coded 0, non-partisan election states coded 1,
and all other states are excluded from analysis.6
Data to test the Public Perceptions Hypothesis will come from a survey experiment
conducted using Amazon’s Mechanical Turk (MTurk) that will be conducted in the summer of
2019. I will provide survey respondents with a vignette about a fictitious judge that tells the
respondent about the judge’s background, education, and community service and will vary the
mechanism by which the judge is selected. In one condition, the judge will be elected, and the
judge in the second condition will be appointed by the governor. Respondents will be randomly
assigned to receive one of these experimental conditions so that the outcome of interest can be
compared across groups to establish a causal link between the selection mechanism for a judge
and the public’s perception about whether that judge is responsive to their policy preferences. The
dependent variable will be measured with a question in the survey that asks the respondent, posttreatment, how likely (s)he believes it is that the judge presented in the vignette would represent
the respondent’s preferences in criminal punishment.
In all analyses, I control for variables that have been shown to be related to the dependent
variable or could, a priori, impact the outcome of interest. Some of the relevant control variables
include state government ideology, the absence of an intermediate appellate court, divided
government, region, state Black population, state education level, crime rates, determinant
sentencing laws, and mandatory minimum sentencing requirements. These variables will be
discussed in more detail in the analyses.
Methods
Randomized experiments are the gold-standard of research design. Such an analysis allows
researchers to randomly assign participants to various conditions resulting in a difference in means
on some outcome of interest between the control group and one or more experimental groups that
can then be attributed to the treatment. Such an experiment is not only infeasible in studying
criminal justice policy (e.g., a researcher cannot assign some random group of participants to
commit the same crime in jurisdictions with different judicial retention mechanisms), but it is
ethically prohibited. Thus, researchers must rely on statistical methods to best approximate the
relationships of interest.

6

The four states with intrastate variation in retention mechanism (Arizona, Indiana, Kansas, and
Missouri) are also excluded from all analyses because data on the relevant outcomes are not
available at the sub-state level.
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One approach to the use of statistical methods is to employ a multiplicity of research
methods to answer the same question in an effort to establish not only a correlation between the
variables of interest, while holding other factors constant, but also attempting to establish a causal
relationship. That is the approach I plan to use in this project. I begin by testing my hypotheses
with multiple regression analyses to establish a correlational relationship. I then take advantage of
institutional design reforms—i.e., a change from partisan to non-partisan elections—to test for a
change in the outcomes of interest following the reform using difference-in-differences analysis
(Angrist and Pischke 2009; Card and Krueger 1993).
Time-series analysis. Using the data described, I test the foregoing hypotheses using
several different methodological approaches. The primary method is the use of linear time-series
regression with panel-corrected standard errors (PCSE) to account for the longitudinal nature of
the data (Beck and Katz 1995). Linear regression is appropriate because each of the dependent
variables is continuous and normally distributed, but OLS is inappropriate due to concerns about
heteroskedasticity and autocorrelation.
Difference-in-differences analysis. A properly-specified linear model can provide strong
correlational support for the hypothesized relationships. However, the data permit me take the
analysis further in an effort to establish causal evidence in support for some of my hypotheses. As
previously discussed, in the time-series of the dataset, six states changed the mechanism by which
they retain judges. New Mexico changed from partisan elections to uncontested retention elections,
while Utah changed from non-partisan elections to uncontested retention elections. While some of
the logic of non-partisan elections might well apply to uncontested retention elections, significant
differences exist between the two types such that I have not hypothesized about the relationship
between uncontested retention elections and the outcomes of interest relative to any of the other
relationships. Thus, investigating these two states for causality is beyond the scope of this project.
However, four states—Arkansas, Georgia, Mississippi, and North Carolina—all changed
their retention mechanisms from partisan elections to non-partisan elections at varying points in
the time series. These institutional design changes provide the opportunity to estimate differencein-differences models to establish causal support for the various Non-Partisan hypotheses detailed
above (Angrist and Pischke 2009). To formalize the causal tests, I offer the following hypotheses:
Judicial Reform Sentencing Hypothesis: When a state reforms its judicial retention
mechanism from partisan elections to non-partisan elections, the state should exhibit
an increase in new judicial prison admissions.
and the
Judicial Reform Incarceration Rate Hypothesis: When a state reforms its judicial
retention mechanism from partisan elections to non-partisan elections, the state should
exhibit a rise in state incarceration rates.
and the
Judicial Reform Racial Disparity Hypothesis: When a state reforms its judicial
retention mechanism from partisan elections to non-partisan elections, the state should
exhibit an increase in racial disparities in incarceration rates.
Survey Experiment. To test the Public Perceptions Hypothesis, I will use an experiment
embedded in survey on MTurk. Respondents will be presented with a vignette about a judge with
the judge’s selection mechanism manipulated. Respondents will be randomly assigned to one of
two experimental conditions. One group of respondents will be exposed to a vignette in which the
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judge is elected by the people, while respondents in the other group will be exposed to a vignette
of a judge who is appointed by the governor. Following the manipulation, I will ask a number of
questions about the respondent’s perceptions of the judge, including his perceived fairness,
trustworthiness, and policy responsiveness. The question about policy responsiveness will be the
outcome of interest. The experiment with random assignment will permit me to make causal claims
about the relationship between judicial elections and the public’s perception of policy
responsiveness by jurists.
Multilevel Regression and Post-Stratification (MRP). Finally, to test the public opinion
hypotheses, I will locate available national public opinion polls in which respondents are queried
about their preferences for criminal punishment, prevention, or rehabilitation. Relying on these
polling data, I will employ multilevel regression and post-stratification (MRP) to develop reliable
state-level measures of public punitiveness and racial resentment or attribution for as many years
as possible (Enns and Koch 2013; Lax and Phillips 2009, 2012).
Table 1: Summary of Hypotheses and Expectations
Hypothesis

Dependent Variable

Baseline
Expected β
No Elections
URE: +
NPE: +
PE: +
No Elections
URE: +
NPE: +
PE: +

Elections Sentencing Hypothesis

New Admits
(Aggregate Sentencing Rate)

Elections Incarceration Rate
Hypothesis

State Incarceration Rate
per 100,000 population

Non-Partisan Elections Sentencing
Hypothesis

New Admits
(Aggregate Sentencing Rate)

Partisan Elections
NPE: +

Non-Partisan Elections Incarceration
Rate Hypothesis

State Incarceration Rate
per 100,000 population

Partisan Elections
NPE: +

Elections Racial Disparity Hypothesis

Black:White Disparity in
State Incarceration Rates

No Elections
URE: +
NPE: +
PE: +

Non-Partisan Elections Racial
Disparity Hypothesis

Black:White Disparity in
State Incarceration Rates

Partisan Elections
NPE: +

Ideology Interaction Sentencing
Hypothesis

New Admits
(Aggregate Sentencing Rate)
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Liberal No Elections
Liberal x URE: –
Liberal x NPE: –
Liberal x PE: –
Conservative x PE: +

Liberal No Elections
Liberal x URE: –
Liberal x NPE: –
Liberal x PE: –
Conservative x PE: +
Liberal No Elections
Liberal x URE: –
Liberal x NPE: –
Liberal x PE: –
Conservative x PE: +

Ideology Interaction Incarceration
Rate Hypothesis

State Incarceration Rate
per 100,000 population

Ideology Interaction Racial Disparity
Hypothesis

Black:White Disparity in
State Incarceration Rates

Public Perceptions Hypothesis

Perceived Judicial Policy
Responsiveness

Appt. Condition
Election Condition: +

Public Punitiveness Hypothesis

State Incarceration Rate
per 100,000 population

Mass Punitiveness: +

Electoral Responsiveness
Incarceration Rate Hypothesis

State Incarceration Rate
per 100,000 population

Mass Punitiveness x
Judicial Elections: +

Public Racial Punitiveness Hypothesis

Black:White Disparity in
State Incarceration Rates

Mass Punitiveness x
Racial Resentment: +

Electoral Responsiveness Racial
Disparity Hypothesis

Black:White Disparity in
State Incarceration Rates

Mass Punitiveness x
Racial Resentment x
Judicial Elections: +

Judicial Reform Sentencing
Hypothesis

New Admits
(Aggregate Sentencing Rate)

Post-Reform: +

Judicial Reform Incarceration Rate
Hypothesis

State Incarceration Rate
per 100,000 population

Post-Reform: +

Judicial Reform Racial Disparity
Hypothesis

Black:White Disparity in
State Incarceration Rates

Post-Reform: +
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CHAPTER 3: ELECTED PUNITIVENESS: DO JUDICIAL ELECTIONS
IMPACT SENTENCING AND INCARCERATION RATES?
Overview
This section of the prospectus provides an overview of the proposed Chapter 3 in the
dissertation, in which I test the relationship between judicial elections and two criminal justice
outcomes: aggregate sentencing rates and incarceration rates. I first recap the relevant theory from
the previous section (Chapter 2) and list the hypotheses tested. I then present preliminary results
indicating that all three types of retention elections, when compared to the absence of judicial
elections, increase the rates of sentencing in a state, but only uncontested retention elections and
non-partisan elections have an impact on incarceration rates. I also present preliminary results
showing that, when compared to states with partisan elections, states with non-partisan elections
are associated with higher sentencing and incarceration rates. I conclude this section with a
discussion of what work remains to be done on this chapter.
Relevant Theoretical Recapitulation
Crime is a salient issue in American politics (Costelloe et al. 2009). Indeed, when the
economy is doing well, crime is frequently cited in public opinion polls as the most important issue
facing the nation (Levitt 1997). Cummins (2009) has demonstrated that state crime rates are an
important factor in gubernatorial races, arguing that state levels of crime are more salient to state
elections than is the national crime rate. Take, for example, the Views of the Electorate Research
Survey (VOTERS) conducted by the Democracy Fund Voter Study Group in 2016, when the
economy was vastly improved from its low point in 2009. In that survey, 92.5 percent of
respondents listed crime as either a “very important” or “somewhat important” issue to them
(Democracy Fund Voter Study Group 2017). The political importance of crime is also evidenced
by the findings of Petrocik (1996) that politicians of both political parties devote nearly a quarter
of their campaign messaging to matters of crime and justice, so it seems that candidates and
officeholders understand the salience of crime to their constituencies (see also Petrocik et al. 2003).
As Peffley and Hurwitz (2010) put it, elected officials generally are “unusually cognizant of, and
responsive to citizens’ attitudes toward crime” (11).
American attitudes toward handling crime fall along a spectrum. On the one end of the
spectrum, people prefer the justice system to provide incarcerated citizens with rehabilitative
services, such as education and workforce training, to permit successful reentry into society and
reduce recidivism. Attitudes on the opposite end of the spectrum, whereby citizens express
preferences for a more punitive approach to crime, are marked by an inclination toward longer
prison sentences and favoritism toward the use of capital punishment. Punitiveness is the more
common disposition of the American public (Enns 2014, 2016; Johnson 2001; Schaefer and Uggen
2016).
Those punitive attitudes are often translated into public policy through the actions of
government. For example, incarceration rates are thermostatically responsive to the punitive
attitudes of the public (Enns 2014, 2016; Jennings et al. 2017). As the average preferences of the
public become more (less) punitive, the incarceration rate at the federal and state levels increases
(decreases). Although the executive and legislative branches are responsible for policymaking in
the criminal justice arena, it seems dubious to assume those policymaking branches could be
directly responsive to public opinion by incarcerating more people. A more plausible explanation
is that trial courts are the institution through which the public’s opinion is translated into rising or
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falling incarceration rates. Indeed, Hall and Windett (2015) demonstrate that judges exert influence
over a state’s incarceration rate.
Judges in some states come to hold their seat on the bench via direct election by the people.
It is long-since established that the primary goal of elected officials is to win re-election (Mayhew
1974). A reasonable assumption is that this goal also concerns judges seeking re-election. This
assumption is supported by Gordon and Huber (2007) and Park (2017), who find that judges in
Kansas who must compete for re-election are more punitive than those who do not, especially as
elections and filing deadlines draw nigh, and by Brace and Hall (1995) and Canes-Wrone et al.
(2014), who demonstrate that elected state supreme court justices uphold capital sentencing
decisions more frequently than justices who are appointed, and those judges do so in direct
response to the majority public opinion on the death penalty (see also, Kritzer 2016; Nelson 2014).
Thus, judicial candidates who must convince the public to vote for them must also demonstrate to
the public that they are listening, and responding, to the preferences of the voters.
To recap, the Theory of Elected Punitiveness contends that (1) crime is a salient issue in
American politics; (2) the public, on average, prefers punitive, rather than rehabilitative, responses
to crime; (3) incarceration rates are thermostatically responsive to punitiveness in public opinion;
(4) judges who seek their seat on the bench via elections must be responsive to public opinion
because (5) they are subject to the same electoral considerations as other politicians, namely the
desire to win re-election.
Using data from the NPS and linear regression with PCSE, this chapter tests the following
hypotheses:
1. Elections Sentencing Hypothesis: States where trial court judges are retained via
election will sentence more people to prison in a given year than states without
judicial re-election.
2. Elections Incarceration Rate Hypothesis: States where trial court judges are
retained via election will have higher incarceration rates in a given year than states
without judicial re-election.
3. Non-Partisan Elections Sentencing Hypothesis: States with judges re-elected in
non-partisan elections will sentence more people to prison in a given year than
states with partisan judicial re-elections.
4. Non-Partisan Elections Incarceration Rate Hypothesis: States with judges reelected in non-partisan elections will have higher incarceration rates in a given year
than states with partisan judicial re-elections.
5. Ideology Interaction Sentencing Hypothesis: More liberal (conservative) states with
trial judges re-elected in partisan elections will admit fewer (more) new prisoners
in a given year than liberal (conservative) states without judicial elections.
6. Ideology Interaction Incarceration Rate Hypothesis: More liberal (conservative)
states with trial judges re-elected in partisan elections will have lower (higher)
incarceration rates than liberal (conservative) states without judicial elections.
7. Judicial Reform Sentencing Hypothesis: When a state reforms its judicial retention
mechanism from partisan elections to non-partisan elections, the state should
exhibit an increase in new judicial prison admissions.
8. Judicial Reform Incarceration Rate Hypothesis: When a state reforms its judicial
retention mechanism from partisan elections to non-partisan elections, the state
should exhibit a rise in state incarceration rates.
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Preliminary Results
Preliminary results demonstrate strong and robust support for the Theory of Elected
Punitiveness and for the Elections Sentencing Hypothesis, the Elections Incarceration Rate
Hypothesis, the Non-Partisan Elections Sentencing Hypothesis, and the Non-Partisan Elections
Incarceration Rate Hypothesis. Results of the empirical analyses reported in Figure 2 demonstrate
that all three types of elections—uncontested retention elections, non-partisan elections, and
partisan elections—increase the state’s level of punitiveness, regardless of which measure of
punitiveness is modeled, although when modeling the state’s incarceration rate, the coefficient on
Partisan Elections fails to reach statistical significance. Uncontested retention elections are
associated with an 18 percent higher incarceration rate and a 39 percent higher number of new
prison admissions than states where judges are not retained by a popular vote. Non-partisan
elections are associated with a 19 percent higher incarceration rate and a 28 percent higher number
of new admissions, while partisan elections are associated with only a 17 percent higher level in
new prison admissions. All six coefficients reporting the relationship between an electoral
institution and state punitiveness are signed in the expected direction, and five are statistically
significant. Again, regardless of which measure of punitiveness is estimated, elections are
associated with greater punitiveness in the states, lending support to the Elections Hypothesis.
Figure 2: Predicting State Punitiveness based on Judicial Retention Mechanisms

Similarities across these two models is impressive. Both models report higher levels of
punitiveness where states re-elect trial judges. And in both models, partisan elections had the
smallest effect. Indeed, the results on partisan elections in the first model were null. That
uncontested retention elections and non-partisan elections are associated with the greatest degree
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of punitiveness and at very similar levels is impressive considering the similarities between the
institutions, most notably the absence of the party identification of the judge, removing a critical
heuristic from the voters in these elections.7
The empirical results reported in Figure 2 lend initial support to the Non-Partisan Elections
Hypotheses that states where judges are retained via a non-partisan election will be more punitive
than states where judges are retained via partisan elections. When compared to states without
elections, non-partisan elections are associated with a significantly higher incarceration rate, while
the incarceration rate in states with partisan elections is not statistically different from states
without elections. Moreover, when comparing the new prison admission rates between the two
types of contested elections in the model, the coefficient on Non-Partisan Elections is substantially
larger than the coefficient for Partisan Elections. These findings seem to indicate support for the
Non-Partisan Elections Hypotheses.
However, a more direct comparison between the two mechanisms would serve two
purposes. First, it would make the comparison more intuitive. In the models displayed in Figure 2,
the true point of comparison for the coefficients is to states without elections. So, while comparing
the coefficients to one another is a reasonable approach to attempt to establish support for the
hypotheses, it is a relative rather than a direct comparison. Second, yet another estimation of the
models with a slightly altered independent variable provides an opportunity for a robustness check.
If another estimation with direct comparisons between partisan elections and non-partisan
elections produced results that supported the hypotheses, it should give the reader greater
confidence in the findings.
Thus, in order to provide a more intuitive and direct comparison between states with
partisan elections and non-partisan elections, and to provide the reader with greater confidence in
the results presented herein, I estimate two additional models that are nearly identical to the
previously estimated models. In these models, I replace the Retention Method variable with NonPartisan Elections, an indicator variable taking a value of 1 if the state has non-partisan elections
to retain trial judges and a 0 if the state has partisan elections. States with all other methods of
retaining trial judges are excluded from analysis.
Figure 3 reports the results of the regressor of interest in these two new estimations. Results
reported in Figure 3 confirm the previous results and provide strong support for the Non-Partisan
Elections Hypothesis. States with non-partisan elections are associated with an 11 percent higher
rate of incarceration than states where trial judges are retained via partisan elections. Likewise,
using the second measure of punitiveness, new prison admissions, states with non-partisan
elections are associated with a 15 percent higher rate of new admits than states with partisan
elections (p = 0.065). These results demonstrate that states with non-partisan elections to retain
trial judges are, on average, more punitive than states using partisan elections, providing robust
support for the Non-Partisan Elections Hypotheses.
7

Furthermore, the performance of these models is impressive. As previously discussed, the
bivariate relationship between Incarceration Rate and Retention Method produced a high R2
statistic, indicating that the method of retaining trial court judges alone explains 92.3 percent of
the variation in state incarceration rates. Once the full battery of control variables was added to the
model, the R2 increases in both models. The fairly succinct models, consisting of only 15 righthand-side variables explains 99.1 percent of the variation in incarceration rates and 91.7 percent
of the variation in new prison admissions. Clearly, these models perform incredibly well and carry
a great deal of explanatory value.
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Figure 3: Predicting State Punitiveness, Partisan vs. Non-Partisan Elections

Remaining Work
The preliminary results reported above provide support for four of the eight hypotheses
presented in this chapter. I still have to conduct further analyses to investigate the multiplicative
effects of elections and ideology to test the Ideology hypotheses. Additionally, I have to conduct
the difference-in-differences analyses in an effort to establish causal support for the Non-Partisan
Elections hypotheses.
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CHAPTER 4: ELECTED INJUSTICE: DO JUDICIAL ELECTIONS
IMPACT RACIAL DISPARITIES IN INCARCERATION
Overview
This section of the prospectus provides an overview of the proposed Chapter 4 in the
dissertation, in which I test the relationship between judicial elections and racial disparities in state
incarceration rates. I first recap the relevant theory from the theoretical section (Chapter 2) and list
the hypotheses tested. I then present preliminary results indicating that retention elections are not
positively correlated with racial disparities. The coefficients on two of the three retention
mechanisms are not statistically significant, and the third (partisan elections) is negatively signed,
a finding that is the opposite of the theorized direction. I also present preliminary results showing
that, when compared to states without elections, the effect of partisan elections on racial disparities
is conditioned by the ideology of the state. Of the three empirical chapters, this one is the most
complete, but I conclude this section with a discussion of what work remains to be done on this
chapter.
Relevant Theoretical Recapitulation
Crime is a salient issue in American politics. When the economy is performing well, crime
is often cited as one of the most important issues facing the country (Levitt 1997, 274), so
politicians must formulate plans to deal with the matter and communicate those plans to the voting
public. Elected officials of both parties campaign against crime (Petrocik et al. 2003). Democrats
tend to emphasize prevention and rehabilitation, while Republicans tend to emphasize punitive,
“tough on crime” measures (Petrocik et al. 2003).8 Although the methods by which politicians
propose to reduce crime differ, their attention to the issue is well-established, with each party
dedicating roughly a quarter of advertising and acceptance speech time to the topic (Enns 2014;
Petrocik et al. 2003). Politicians are “unusually cognizant of, and responsive to citizens’ attitudes
toward crime” (Peffley and Hurwitz 2010, 11). Moreover, incarceration rates in the federal and
state penal systems are thermostatically responsive to the punitive attitudes of the public, likely
driven by the crime and punishment rhetoric of elites (Enns 2014, 2016).
Legislators and executives play a role in the development and implementation of criminal
justice policies. But what about governmental actors who have a more explicit role in shaping
criminal justice policy? Judges play an important role in sentencing, directly responsible in many
instances for handing down sentences to convicted criminals, and sentencing decisions at the trial
court directly influence both state incarceration rates and racial disparities in state prisons. Are
elected judges “responsive to citizens’ attitudes toward crime” (Peffley and Hurwitz 2010, 11)? If
so, what are the attitudes to which judges respond?
It is widely accepted that the primary objective of incumbent elected officials is to be
reelected (Mayhew 1974). Surely this dictum extends to judges retained by election, and indeed
Hall (2001) demonstrates that elections give citizens the opportunity to hold jurists accountable.
Judges seeking reelection must take into account public opinion when making decisions on the
bench (Brooks and Raphael 2002; Canes-Wrone et al. 2014), including sentencing decisions.
Responsiveness to public opinion means that judges rule in ways that increase their perceived
probability of retaining their seat on the bench. It is also well-established that the public generally
prefers more punitive approaches to crime (see, for example, Johnson 2001). It thus follows that
8

See Note 5.
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judges who must face the voters in a reelection bid are likely to hand down longer sentences than
appointed judges. Indeed, Brooks and Raphael (2002) find that elected judges are harsher on crime
in election years, giving them a ready-to-run campaign message that demonstrates their
effectiveness on the bench and gives citizens a reason to return the judge to office. One long-term
implication of longer sentences is high incarceration rates.
However, being tough on crime generally does not inherently lead to the conclusion that
judges will be harsher on Black defendants than they are on White defendants. However, the
literature contends, and we know empirically, that they are. Previous scholarship has established
that Black defendants receive, on average, longer sentences than Whites convicted of similar
crimes (Everett and Wojkiewicz 2002; Mustard 2001), a relationship that is surely more
conditional than universal (see, for example, Walker et al. 2012). Furthermore, Abrams et al.
(2010) find that judges do indeed exhibit racial preferential treatment in sentencing.
But does that mean elected judges will necessarily hand down longer sentences to Blacks?
Two streams of literature indicate this may be the case. First, social psychology has accumulated
a wealth of evidence demonstrating that most people implicitly associate Blacks with criminality
(see, e.g., Eberhardt et al. 2004 for a lengthy discussion of the literature on this association), a bias
to which Blacks are not immune (Correll et al. 2002). Importantly, Rachlinski et al. (2009)
demonstrate that trial judges are not exempt from this bias. Second, a recent study by Park (2017)
found that trial judges in Kansas who are running for re-election exhibit racially differential
punishment, sentencing Black offenders to incarceration at higher rates than White offenders, in
time periods nearer to filing deadlines and general election dates. By handing down longer
sentences to minority defendants, elected judges are responding not only to their own implicit bias
but also in many cases clear signals from the public that it wants the justice system to adopt a more
punitive approach to sentencing convicted criminals (Enns 2014, 2016), especially Black criminals
(Park 2017). It follows that if Black defendants receive longer sentences from elected judges, and
more frequent sentences to incarceration, than Whites, the long-term repercussion of that disparity
will be that Black inmates comprise a larger proportion of the incarcerated population than White
inmates.
All judicial elections are not the same, however. Perhaps the starkest differentiator among
judicial elections is that between partisan and non-partisan elections. In the U.S., as of 2015, 30
states have either uncontested retention or non-partisan re-elections for their trial judges, while
seven states re-elect trial judges on a partisan ballot. Uncontested retention and non-partisan
elections for judges stemmed from 20th century reforms spearheaded by the Progressive
movement, the American Bar Association, and other judicial reformers, especially (but not
exclusively) in the legal community (Goelzhauser 2016; Hall 2001). While the American political
left led the movement away from partisan elections, the result of those reforms has not followed
the left-right ideological spectrum in the states. Some liberal states (e.g., California) have nonpartisan judicial elections, while other liberal states (e.g., New York) have partisan elections for
judges. Likewise, in more conservative states, both types of elections are present—Alabama has
partisan elections while Oklahoma has non-partisan elections for judges (see Figure 2). While
reform efforts have been driven by one side of the political spectrum, the issue of judicial reform
is not an overtly partisan or ideological one.
Judicial elections are low-information affairs (Baum 2003; Streb and Frederick 2009), in
which voters likely look for heuristics, such as partisan cues, when casting a ballot. Scholars have
repeatedly demonstrated the importance of partisanship for vote choice in elections up and down
the ballot from presidential and congressional races (Bartels 2000) to state and local elections
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(Schaffner et al. 2001). Indeed, even in non-partisan judicial elections, votes look for cues about
partisanship to aid in making a vote choice (Rock and Baum 2010). If voters view crime and
punishment as a salient issue when selecting a judge (Levitt 1997, 274), they should look for the
partisan cue that matches their preferences—Democrat if the voter prefers preventative or
rehabilitative measures and Republican if the voter prefers more punitive approaches—the same
way they would for other politically salient issues such as abortion or taxes. Klein and Baum (2001,
709) argue that including party affiliation on the judicial ballot increases the number of voters who
select a candidate for the bench by reducing roll off: “the choice between partisan and non-partisan
elections is indeed consequential” for turnout. I argue the choice is equally consequential for
sentencing outcomes.
Judges who must run without the heuristic of party affiliation to guide voters may
compensate for this by being overly punitive to give themselves a ready-to-run campaign message
that demonstrates their effectiveness on the bench and gives citizens a reason to return the judge
to office. Indeed, Canes-Wrone et al. (2014) find that state supreme court justices elected in nonpartisan elections are more likely to uphold capital sentences than their counterparts elected in
partisan elections, and write in their conclusion that “Judges are significantly more responsive to
majority opinion in nonpartisan than partisan election systems” in order to win re-election in the
new-style judicial campaign environment (32).
When considering what role politics plays in public policy, it is critical to understand how
ideology interacts with institutional design to produce differential results. Conservatives tend to
prefer more punitive and racially disparate approaches to dealing with crime, while liberals most
often prefer policy responses to crime that focus more on rehabilitation and racial equality.
Therefore, ideology and institutional design likely interact to produce differential results. Put more
concretely, partisan elections in liberal states provide liberal voters a clear cue about the
partisanship of an incumbent judicial candidate, giving the voters the opportunity to vote for a
candidate with more liberal views, i.e., one who will be less punitive and more racially equitable.
Voters in conservative states with partisan elections are likewise provided the information
necessary to select a candidate who is more punitive and racially conservative. The impact of this
information is that racial disparities should be reduced in liberal states where voters are provided
meaningful information about the candidate through the use of party heuristics and those
disparities should increase as a state is more conservative and provided the party heuristic.
This chapter uses data from the NPS and linear regression with PCSE to test the following
hypotheses:
1. Elections Racial Disparity Hypothesis: States with elections for retaining trial
judges will have higher Black-to-White incarceration disparities than states without
such elections.
2. Non-Partisan Elections Racial Disparity Hypothesis: States where trial judges reelected in non-partisan elections will have higher Black-to-White incarceration
disparities than states with partisan judicial elections.
3. Ideology Interaction Racial Disparity Hypothesis: More liberal (conservative)
states with trial judges re-elected in partisan elections will have lower (higher)
Black-to-White incarceration disparities than liberal (conservative) states without
judicial elections.
4. Judicial Reform Racial Disparity Hypothesis: When a state reforms its judicial
retention mechanism from partisan elections to non-partisan elections, the state
should exhibit an increase in racial disparities in incarceration rates.
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Preliminary Results
The results reported in Figure 4 support the Non-Partisan Elections Racial Disparity
Hypothesis. States where judges are retained in partisan elections have a nearly 40 percent
(p=0.001) lower disparity rate than states without elections, while states with non-partisan
elections are statistically indistinguishable from states without elections. This indicates that states
where trial court judges are retained via non-partisan elections have a higher racial disparity than
states with partisan retention elections for judges, consistent with the Non-Partisan Elections
Racial Disparity Hypothesis. This finding is also consistent with previous scholarship
documenting that judges selected via non-partisan elections tend to be more punitive, especially
from Canes-Wrone et al. (2014) who found that state supreme court justices elected in non-partisan
contests were more likely to uphold death penalty sentences than their peers in other states selected
via other mechanisms.
Figure 4: Antecedents of State Racial Incarceration Disparity Rates

Results reported above support the Non-Partisan Elections Racial Disparity Hypothesis
but do not demonstrate support for the primary Elections Racial Disparity Hypothesis, which
predicted that states where trial judges are retained via election would have higher incarceration
disparities than states without elections. Coefficients for states with uncontested retention elections
or non-partisan elections are negatively signed but statistically indistinguishable from nonelection. My theory predicts that states where judges are elected will be more racially disparate in
prison populations, but the results reported thus far are either null or seem to indicate the inverse
is true. States where judges must face the public to remain in office have racial disparities that are
statistically identical to, or lower than, disparities in non-election states.
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Although there is tentative support for the Non-Partisan Elections Racial Disparity
Hypothesis, results thus far do not support the theory or the main proposed hypothesis. My results
have been largely null, and where I have found a relationship between judicial retention
mechanisms and racial disparity in incarceration, it has been the inverse of the theorized direction.
However, the effects of judicial retention institutions may vary across liberal and conservative
states. To test the Liberal and Conservative Ideology Interaction Racial Disparity Hypotheses,
which predict that in states with partisan elections, liberal states will have lower disparities than
states without elections and that as a state becomes more conservative, the racial disparity will
increase, I estimate another model that includes an interaction between Retention Elections and
Conservative Government. The interactive effects of state judicial elections and ideology are
difficult to interpret from the coefficients (Brambor et al. 2006), so Figure 5 presents the marginal
effects of Black Disparity for the three selection mechanisms across the state ideology measure
with 95 percent confidence intervals. Panel A compares uncontested retention elections to the
baseline (non-election states), Panel B compares non-partisan re-election to the baseline, Panel C
compares partisan re-election to the baseline, and Panel D compares non-partisan re-election to
partisan re-election.
Figure 5: Predicting Racial Disparity in Prison Population by Selection of Judges across
State Government Ideology

Figure 5 shows 95 percent confidence intervals (shaded regions) that overlap non-election
states for both uncontested retention and non-partisan elections at both ends of the ideological
continuum, hinting at a lack of difference, so I confirm this using the contrast statistic (Wooldridge
2010). Indeed, the margins contrast statistic fails to reach statistical significance across the range
of ideology for comparisons between uncontested retention elections and no elections as well as
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between non-partisan elections and no elections. Panel C demonstrates that at the liberal end of
the continuum, states with partisan re-elections for judges have lower racial disparities than states
without elections, partially confirming the Ideology Interaction Racial Disparity Hypothesis; the
associated contrast statistic is significant (–0.407, p=0.001) when State Conservativism is equal to
0. The statistical difference between partisan re-election states and states without elections remains
until State Conservativism reaches a value of 93 (e.g., Texas in 2013). Moreover, the contrast
statistic increases in value as State Conservativism increases. Panel C provides graphical support,
which is bolstered statistically by the marginal effect contrasts, for the Ideology Interaction Racial
Disparity Hypothesis, that voters in liberal states, who are likely more racially progressive, are
more likely to use the party heuristic to select judges who match their policy preferences, leading
to less racial disparity. As states become more conservative, the racial disparity in their state
incarceration rates increases, compared to ideologically similar states without judicial elections,
until only in the most conservative of states does the institutional arrangement for judicial retention
not significantly influence racial disparities in state prison populations. This provides further
statistical support for the Ideology Interaction Racial Disparity Hypothesis, which predicted that
as states increased in conservativism, racial disparities in those state prisons would increase. These
findings demonstrate that criminal justice policy does indeed take place in a politicized
environment. Despite these findings, however, it is critically important to note that while state
ideology does appear to impact the magnitude of the effect of partisan elections on racial
disparities, at nearly the entire range of ideology, states with partisan elections still have lower
racial disparities than states without elections to retain trial judges.
Remaining Work
The work reported in this chapter is the most complete of any in the project, but work still
remains to complete robustness checks. Moreover, I still need to conduct the difference-indifferences analyses to establish causal support for the Judicial Reform Racial Disparity
Hypothesis. In addition, I will be open to suggestions from the committee on how to improve upon
the work that has already been completed.
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CHAPTER 5: RESPONDING TO PUBLIC OPINION?
EVIDENCE FROM SURVEY AND EXPERIMENTAL DATA
Overview
This section of the prospectus provides an overview of the dissertation’s proposed Chapter
5, which will test empirically the underlying assumptions of the previous empirical chapters. First,
I propose to test the assumption that the public believes elected judges are better representatives
of the public will than are appointed judges. Second, I plan to test the assumption that it is public
attitudes that shape the behavior of judges. In this section, I detail these assumptions and some of
the challenges to them to document the need to support them with empirical evidence. I recap the
relevant theory and list the hypotheses before providing some very preliminary results indicating
support for the assumptions and then concluding with a discussion of the work remaining to
complete this chapter.
Relevant Theoretical Recapitulation
Previous chapters have relied on two reasonably sound and theoretically justifiable
assumptions. First, I have rested my empirical analyses on the assumption that voters believe
elected judges are better able to respond to the public’s preferences than are unelected judges. This
assumption is reasonable, given the existing research on state courts explicated in the theory
chapter of this project. However, the assumption might be called into question. The U.S. Supreme
Court is at the pinnacle of judicial power in the U.S., and the justices who staff that bench are, as
is widely known, unelected. Still yet, previous work demonstrates that the justices of the U.S.
Supreme Court are directly responsive to shifts in public opinion (Flemming and Wood 1997). It
is also well-established in the literature that the Court enjoys a high level of legitimacy (broad
support), even (or perhaps especially) when it rules against an individual’s policy preferences
(Gibson et al. 2014). Given this sound rebuttal to the assumption that elected judges are better
representatives—in the eyes of the represented—than are unelected judges, testing the assumption
empirically is necessary.
Second, I assume that judges indeed are responsive to state public opinion in their behavior
on the bench by sentencing and incarcerating more defendants, especially Black defendants.
Again, this is a sound assumption, especially given the strong and repeatedly documented
relationship between the policy enacted by elected officials and the preferences of the public they
represent (Erikson et al. 1993; Erikson et al. 2002; Lax and Phillips 2012; Soroka and Wlezien
2010; Tausanovitch and Warshaw 2014). Indeed, scholars have argued that elected state judges
are also responsive to the preferences of the public they serve. Canes-Wrone et al. (2014) write, in
concluding their study of state supreme courts and capital punishment, “Judges are significantly
more responsive to majority opinion in nonpartisan than partisan election systems. Moreover, the
evidence indicates that this result derives from judicial incentives, not simply differences in the
types of judges selected between the systems.” However reasonable the assumption is, though,
given the existing literature, it seems equally reasonable to subject it to empirical testing to
demonstrate its veracity and potentially extend the findings of previous work.
Using a survey with an embedded experiment and recent advancement in statistically
estimating public opinion from polling data, this chapter will test the following hypotheses:
1. Public Perceptions Hypothesis: Survey respondents experimentally exposed to a
condition in which a fictitious judicial candidate is elected will be more likely to

31

2.
3.
4.
5.

believe the judge will be responsive to the respondent’s preferences about criminal
justice than respondents exposed to an appointment condition.
Public Punitiveness Hypothesis: States where survey respondents express greater
levels of punitiveness will have higher levels of incarceration than where
respondents hold less punitive attitudes.
Electoral Responsiveness Incarceration Rate Hypothesis: Punitive attitudes will be
more closely associated with incarceration rates in states where trial court judges
face re-election than in states where they do not.
Public Racial Punitiveness Hypothesis: States where survey respondents express
greater levels of punitiveness coupled with high levels of racial resentment9 in a
multiplicative term will have higher Black disparities in incarceration rates.
Electoral Responsiveness Racial Disparity Hypothesis: Punitive attitudes and racial
resentment9 will be more closely associated with racial disparities in incarceration
in states where trial court judges are re-elected than in states where they are not.

Preliminary Results
While the hypotheses presented in this chapter have not been directly tested, I have tested
variations of them in previous papers, and the results of those papers generally conform to the
predictions I make here. First, I have previously conducted experimental testing of a variant of the
Public Perceptions Hypothesis, although the question in that test asked about trust in a candidate
rather than the respondent’s perception that the candidate would be responsive to the participant’s
policy preferences. In that research, I found that subjects exposed to a treatment condition in which
a fictitious judicial candidate was elected conferred greater trust in that candidate than did
participants exposed to the gubernatorial appointment condition. The difference in trust between
the groups was .31 (on a scale of 5), a difference that was significant at p = 0.056.
Additionally, I previously have estimated multiplicative relationships between judicial
elections and what I termed naïve measures of state punitiveness. By naïve, I mean that the
measures of punitive attitudes in the public had not been subjected to multi-level regression and
post-stratification and thus were not fully and appropriately estimated. Nonetheless, I found that
in most models elected judges were not responsive to aggregate punitive opinions, but were, again
in most models, responsive to White attitudes about toughness on criminal defendants, even while
controlling for many of the variables in the previous models. Aside from the use of naïve estimates
of public opinion, that analysis suffered from several flaws. First, it was estimated using OLS
rather than time-series regression with PCSE, opening the results up to legitimate charges of
autocorrelation and heteroskedasticity. Second, the models were underspecified and subject to
charges of omitted variable bias. Third, I estimated them using the selection mechanism rather
than the retention method, a theoretically unjustifiable measure.
Remaining Work
The most work that remains to be done is in this chapter. First, I need to finalize the survey
and get it into the field to collect data for use in testing the Public Perceptions Hypothesis.
Following the data collection, I will need to clean and analyze the data. Second, and likely the
largest undertaking for this chapter will be to locate a sufficient number of public opinion polls or
surveys that ask questions about attitudes toward crime and punishment and a sufficient number
9

Or racial attribution, depending on data availability.
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of polls or surveys that ask questions about racial resentment or racial attribution. Taking those
surveys, I will have to construct state-year level measurements of punitiveness and racial
resentment/attribution to interact with retention mechanisms to test the other four hypotheses.
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CHAPTER 6: CONCLUSION
Overview
Chapter 6 will serve as a concluding discussion of the dissertation, and this section of the
prospectus briefly outlines what I plan to accomplish with that chapter. I will begin with a summary
of the findings and how they fit into the larger literature. Following the summary, I will discuss
some of the implications for institutional design, representation, and the criminal justice system. I
will conclude the section with a brief overview of what work remains to be done in future projects.
Summary
Judicial elections in the states have existed for the vast majority of American history,
coming to prominence especially following the Civil War. Yet, in the early 20th century, judicial
reformers, especially in the legal community, began the campaign to do away with judicial
elections. This has sparked a debate in the scholarship on judicial elections. On the one hand,
election proponents contend that elections provide an accountability mechanism for voters to
appropriately respond to judicial policies. On the other hand, reformers claim that elections do not
provide accountability but only politicize the judiciary. Reformers prefer the normative value of
judicial independence to the democratic value of accountability, and they often advocate for it
despite scientific evidence to the contrary (see Hall 2001 for a similar criticism).
This study does not attempt to resolve the longstanding controversy between two values of
judicial decision-making—judicial accountability versus judicial independence—that haunts the
judicial literature. A strong normative case for an independent judiciary can be made. American
courts are considered a countermajoritarian institution, guarding against the tyranny of the majority
and protecting the rights of minorities from the whims of the masses. Jurists, in an ideal world,
would rule in strict accordance with the law, except when the law was used as an instrument of
injustice. Such utopian judges—dispensing justice free of extra-legal considerations—would not,
of course, consider the opinions of the public when making rulings. They would not be more
punitive simply because the public wants them to be. They would not dispense “justice” to
members of one group of citizens more harshly—or differently at all—than is handed down to
members of another group. Indeed, such judicial independence would ideally put a brake on the
excesses of punitive policies, which have produced questionable results in deterring crime.
Implications
Partisan elections stand as the reformers’ least preferred method of judicial selection.
Reformers particularly lament partisan elections for the explicit reliance on party politics, which
lies as distant on a spectrum from complete independence as any institutional feature can lay.
However, the use of partisan elections provides voters a meaningful policy-related heuristic that
serves them well in judicial elections. In other institutional arrangements, especially non-partisan
elections or the distantly related uncontested retention election, voters must rely on other
heuristics, such as race or gender (or ideological stereotypes of them), or the judges must go above
and beyond to demonstrate responsiveness to public opinion. This dissertation will demonstrate
that this latter prospect is the likely the case because non-partisan elections are associated with
both higher rates of prison sentences, higher incarceration rates, and greater racial disparities in
incarceration rates.
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Need for Future Work
Still yet, this dissertation will not, and cannot, address every question and thus will leave
more unanswered than answered. One especially glaring gap is related to the unit of analysis. The
analyses conducted in this dissertation will be at the aggregate (state) level, so the first lingering
question is whether or not the patterns hold at the individual level. Are individual judges
susceptible to electoral considerations? If so, what kind of judge is most susceptible, i.e., what
individual characteristics make an elected judge more (racially) punitive? The Conclusion will
identify these and more unanswered questions and chart a proposed path for future research.
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